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Agenda

3

• Managing a Remote Workforce

• COVID-19 Business Restrictions

• COVID-19 Workplace Safety Measures

• What to Do If an Employee Tests Positive

• Leave & Accommodation Developments (Including the 
FFCRA)

• Federal Assistance (CARES Act)
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To what extent is your organization concerned about the following workplace implications of the 
coronavirus outbreak?

Extremely of moderately concerned Somewhat or Slightly Concerned Not at all concerned
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Managing a 
Remote 

Workforce
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How do I Manage Employees Telecommuting and Working from 
Home?
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Create temporary COVID-
19 telecommuting 

policies

Review your older 
telecommuting policy 
and revise as needed

Ensure you are 
reimbursing employees 

for using their own 
instrumentalities 

(computers, phones, 
etc.)

Utilize other 
resources/programs such 
as web conferencing to 

ensure employees can do 
their job.

When reviewing 
performance, take into 

consideration 
limitations on 

telecommuting

Keep in mind people 
may be telecommuting 
for reasons other than 
illness (e.g., taking care 

of a child because 
schools are closed, etc.)
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Employee Communication, Information Security and Privacy

7

• Compliance with Company Equal Employment Opportunity and Confidentiality Policies

• Data Security 

• Vendor/Client Contract Compliance

• Employee Privacy

Implement a Telecommute Agreement or Policy!
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Wage and Hour Considerations
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• Timekeeping

• Meal and rest break compliance

• Working off the clock

• Expense reimbursements – difficult in some states, particularly California

• Paying employees (e.g. direct deposit/pay cards vs. paper checks) 

Implement a Telecommute Agreement or Policy!
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Business is bad. How do we cut employee pay?
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• Cutting Hours/Pay for Exempt Employees:
⎻ Salary basis test requires minimum salary regardless of hours worked. Salary 

also must be “bona fide” – cannot be tied to quality or quantity of work. And 
employee has to be paid full salary for ANY week where they do ANY work 

⎻ Reductions to schedule/ pay should not be short term - “months, not weeks” 

• Cutting Hours/Pay for Non-Exempt Employees:
⎻ Predictive scheduling – if employees are subject to predictive scheduling, 

research exceptions/suspensions for the pandemic

• Payment of Accrued Vacation/PTO to Furloughed Employees
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Business 
Restrictions
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Typical Essential & Non-Essential Businesses

• Healthcare Providers

• Utility Companies

• Government Services

• Grocery Stores

• Farming

• Media

• Homeless Service Providers

• Gas Stations

• Hardware Stores

• Plumbers, Electricians, HVAC

• Shipping/Transportation 
Providers

• Restaurants (take out only)

• Professional Services

• Childcare Facilities

• Financial Services

• Defense Industry

• Construction?

• Gyms and Fitness Centers

• Movie Theaters

• Amusement Centers

• Bars, Nightclubs

• Salons, Barbers, Day Spas

• Auto Sales

• Most Retail

• Clothing, Bookstores

• Private Clubs

• Industrial and 
Manufacturing not
related to Essential 
Functions

• Construction?

ESSENTIAL BUSINESSES NON-ESSENTIAL BUSINESSES
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Workplace  
Safety

13
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OSHA and the General Duty Clause

14

• Section 5(a)(1) of the Occupational Safety and Health Act of 1970 (OSHA) requires all employers 
maintain workplaces free from recognized, serious hazards.

• There is no federal OSHA standard specific to COVID-19 or airborne transmissible diseases.  Thus, 
Section 5(a)(1) would be generally applicable.

• There could be other OSHA standards that could apply tangentially:
⎻ Personal Protective Equipment, including Respiratory Protection
⎻ Hazard Communication
⎻ Sanitation

• At this time, OSHA is focused primarily on the healthcare setting where there is the potential for 
more direct transmission of COVD-19.
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OSHA and the General Duty Clause
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Common OSHA Safety Precautions
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• Prohibit sick or potentially infected employees from reporting (more on that later)
• Take employee temperatures (also more on that later)?
• Access to hand sanitizer and accelerated cleaning
• Follow all local shelter in place requirements on social distancing
• Minimize in-person meetings
• Personal Protective Equipment (PPE) if available (more on that later)
• Observe CDC guidance, which is evolving, on social distancing and return to work 

procedures. https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/social-
distancing.html

• Limiting access to common areas including break rooms (if allowable by state law)

https://www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/social-distancing.html
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OSHA Personal Protective Equipment (PPE) Standards
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Employers are Responsible for: 
• Identifying Appropriate PPE

⎻ Includes conducting a hazard assessment to identify potential hazards and determine appropriate 
equipment to limit risk of exposures

• Providing most PPE  
⎻ Includes respirators, face and eye protection, most gloves, and smocks/aprons
⎻ Employees may voluntarily bring their own personal PPE, but discouraged

• Ensuring Adequacy of PPE 
⎻ Includes proper maintenance, proper fit, appropriate training and safe usage, and sanitation
⎻ Includes employee’s own personal PPE
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What About Primary Exposure In the Workplace?
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Employee is diagnosed 
with COVID-19

Contact local 
Department of Public 
Health for guidance

Identify individuals 
who may have been 

exposed

Clean the workplace 
(abate the hazard)

Options: Close down 
the facility for 14 days 

and offer PTO/Sick 
Leave/Telecommuting
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What About Secondary Exposure In the Workplace?
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Employee exhibits symptoms, has a family member/roommate/spouse/partner/friend diagnosed with COVID-19 that 
they have been in close contact with during the last 14 days

Determine if the diagnosed individual has been instructed to self-quarantine by the local 
Department of Public Health or CDC and, if so, contact for guidance

Employers have the option of identifying individuals who may have 
been exposed, or waiting until test results are returned

Employers have the option to clean the 
workplace Options: Close down 

office or facility for 14 
days and offer PTO/Sick 
Leave/Telecommuting
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Do I Need to Record or Report a Positive Case?
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• OSHA has stated that confirmed cases of COVID-19 should be recorded
⎻ Must be work-related
⎻ Assessment should consider the work environment, type of work performed, risk of person-to-person 

transmission given the work environment, and other factors such as community spread.  Healthcare 
work environments, where job activities are more likely to result in person-to-person exposure, would 
present a more likely scenario of work-relatedness, than non-healthcare settings.  However, each 
work environment is different, and employers must conduct an individualized assessment when a 
confirmed case of COVID-19 presents.

• When is a COVID-19 case reportable to OSHA?
⎻ Must be work-related
⎻ If results in fatality (within 30 days from incident) or in-patient hospitalization (if within 24 hours of 

incident)
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Who Should Be Excluded from the Workplace and 
Does it Need to be Paid?

21
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When Should Workers be Excluded from the Workplace?

22

• Diagnosed with COVID-19

• Family member/member of household who is also a “close contact” diagnosed with 
COVID-19

• Showing symptoms of COVID-19

• Traveled to high-risk location as defined by CDC guidance within 14 days

• Co-workers within close proximity to employee diagnosed within last 14 days

• Exceptions for certain critical healthcare, first responders or other “critical 
infrastructure” workers
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What About Taking Employees’ Temperatures?

23

EEOC link: https://www.eeoc.gov/facts/pandemic_flu.html
⎻ The ADA prohibits an employer from making disability-related inquiries and requiring medical examinations 

of employees, except under limited circumstances

⎻ During employment: The ADA prohibits employee disability-related inquiries or medical examinations unless
they are job-related and consistent with business necessity.

⎻ A “direct threat” is “a significant risk of substantial harm to the health or safety of the individual or others 
that cannot be eliminated or reduced by reasonable accommodation.”

When may an ADA-covered employer take the body temperature of employees during the COVID-19 
pandemic?

⎻ Generally, measuring an employee's body temperature is a medical examination. Because the CDC and 
state/local health authorities have acknowledged community spread of COVID-19 and issued attendant 
precautions, employers may measure employees' body temperature. However, employers should be aware 
that some people with COVID-19 do not have a fever.

https://www.eeoc.gov/facts/pandemic_flu.html
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EEOC Guidance on COVID-19
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Does the ADA allow employers to require employees to stay home if they have symptoms of the COVID-19? 

• Yes. The CDC states that employees who become ill with symptoms of COVID-19 should leave the 
workplace. The ADA does not interfere with employers following this advice.

When employees return to work, does the ADA allow employers to require doctors' notes certifying their 
fitness for duty? 

• Yes. Such inquiries are permitted under the ADA either because they would not be disability-related or, if 
the pandemic influenza were truly severe, they would be justified under the ADA standards for disability-
related inquiries of employees. As a practical matter, however, doctors and other health care professionals 
may be too busy during and immediately after a pandemic outbreak to provide fitness-for-duty 
documentation. Therefore, new approaches may be necessary, such as reliance on local clinics to provide 
a form, a stamp, or an e-mail to certify that an individual does not have the pandemic virus.
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What About Medical Privacy and HIPAA Issues?
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• The HIPAA Privacy Rule protects the privacy of patients’ health information (protected health 
information) but is balanced to ensure that appropriate uses and disclosures of that information 
may be made when necessary to treat a patient, to protect the nation’s public health and for 
other critical purposes. 

• The Privacy Rule permits covered entities to disclose needed, protected health information 
without individual authorization: 
⎻ To a public health authority, such as the CDC or a state or local health department;
⎻ At the direction of a public health authority, to a foreign government agency; 
⎻ To persons at risk of contracting or spreading a disease or condition if other law, such as state law, 

authorizes the covered entity to notify such persons as necessary to prevent or control the spread of the 
disease.

• Health care providers may share patient information with anyone as necessary to prevent or 
lessen a serious and imminent threat to the health and safety of a person or the public –
consistent with applicable law (such as state statutes, regulations, or case law) and the provider’s 
standards of ethical conduct. 
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Leaves of 
Absence

26
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What if My Employees Cannot Work?

27

Paid Leaves of Absence

• Families First Coronavirus Response Act (FFCRA)

• State and Local Paid Sick Leaves

• Company Vacation, Sick and PTO

• State Disability

Unpaid Leaves

• Traditional FMLA

• Disability Accommodation

• Various State Leaves
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Overview of FFCRA Paid Leave Provisions

28

• Emergency Paid Sick Leave (“EPSL”)

• Emergency Paid FMLA (“FMLA+”)

www.littler.com
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions

http://www.littler.com/
https://www.dol.gov/agencies/whd/pandemic/ffcra-questions
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Which businesses have to provide leave under the 
law?

29
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Is Your Organization Covered by FFCRA?

30

• Private employers with fewer than 500 employees (so 499 and 
below), and public entities of any size (some differences for 
federal employees)

• All employees of joint employers and                                     
integrated employers count

• Employers should also count full-time,                                              
part-time, those on leave, most temps (including                                                  
those from an agency)
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When and How Do I Count to 500?

31

• This is a live count “dependent on the number of employees at the time an 
employee would take leave.”  - DOL Preamble to Regulations

• Practical effect: if you’re close to 500, whether or not you are a covered 
employer could change from day to day.

• Combine entities?  Be mindful of taking a position here in the short-term 
that doesn’t align with your business realities, or other positions you’ve 
taken before (or might need to take later).
⎻ Franchises

⎻ Shared management, employees, labor relations, IRS Form 951s, handbook etc.
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Is there an exception for a small business?

32
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But Wait, I Heard Somewhere Employers Under 50 Are Off the Hook?

33

• This is an exemption to be affirmatively claimed and proven, not an overall opt-out for small 
employers, and not all aspects of FFCRA are off the table

• Employers (including religious organizations and nonprofits), with fewer than 50 employees are 
exempt from providing EPSL and FMLA+ due to school or place of care closures or child care 
provider unavailability for COVID-19 related reasons when doing so would jeopardize the viability 
of the small business as a going concern (i.e., you still have to provide EPSL for reasons other 
than child-care issues)

• This exemption appears to be one that has to be elected by an employer with regard to 
particular employees—from the DOL’s Preamble: “…the employer may deny paid sick leave or 
expanded family and medical leave only to those otherwise eligible employees whose absence 
would cause” the employer to meet the criteria in the Rule
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But Wait, I Heard Somewhere Employers Under 50 Are Off the Hook?

34

Exemption available where (any one of three):

⎻ the leave requested would result in the small business’s expenses to exceed its available revenues, 
and so cause the business to stop operating at a minimal capacity; 

⎻ the absence of the employee or employees requesting leave would create a substantial risk to 
business’s financial health or operational capabilities because of employees’ specialized skills, 
knowledge of the business, or responsibilities; or 

⎻ there are too few workers willing and able to perform the labor or services, and these labor or 
services are needed for the small business to operate at a minimal capacity. 
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More on Relief for Small Business (Under 50 Employees) 

35

• An authorized officer of the business has to be able to document that the employer 
meets the Rule’s criteria for the exemption with regard to a particular employee to 
whom leave is being denied (and retain records of that to support the denial—but don’t 
send to DOL now)

• You still have to post the poster, even if you plan to claim this exemption as to some
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What leave benefits do we have to provide?

36
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Overview of FFCRA Paid Leave Provisions

37

• Emergency Paid Sick Leave (“EPSL”)
• No eligibility requirements—immediately 

upon hire
• Up to 80 hours (~ first 10 days)
• 6 different reasons
• Full pay or 2/3 pay (depending on reason)—

subject to monetary caps 

• Emergency Paid FMLA (“FMLA+”)
• Must be employed 30 calendar days (no 

year of service, no 1,250 hours, no 50-in-a-
75-mile-radius)

• Up to 12 weeks (~ days 11-60)
• 1 reason only—school closure/childcare 

unavailability
• Weeks 1 -2 unpaid by this provision
• Weeks 3 – 12: 2/3 pay—subject to 

monetary caps
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Reasons for Leave: EPSL

38

• Employees can take EPSL for six reasons:
• Full pay:

• The employee is subject to a quarantine or isolation order related to COVID;
• The employee has been advised by a health-care provider to self-quarantine because of COVID-19; 
• The employee is experiencing symptoms from COVID-19 and is seeking a medical diagnosis.

• Two-thirds pay
• The employee is caring for an individual subject to a quarantine or self-isolation order;
• The employee is caring for a son or daughter whose school or place of care is closed, or whose 

child-care provider is unavailable, because of COVID-19 precautions; or
• The employee is experiencing substantially similar conditions as specified by the Secretary of 

Health and Human Services.
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Reasons for Leave: FMLA+
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Only one reason:  employee is caring for a son or daughter whose school or place of care is 
closed, or whose child-care provider is unavailable, because of COVID-19 precautions.
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Employee Layoff/Furlough

40

Note: If the employee in Example is laid off or furloughed, they will 
not be eligible for paid leave. Instead, they may be eligible for 
expanded unemployment benefits. An employee cannot draw 
unemployment benefits and paid leave under the FFCRA.
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Shelter-in-Place/Quarantine Orders:  No Work Available

41

DOL regulations make clear that where an employer closes its business, whether due 
to a shut-down order, or because of lack of business, there is no work for employees 
and they are not eligible for leave benefits (but may be eligible for unemployment).

• DOL Regulations (preamble): “For example, if a coffee shop closes temporarily or indefinitely due to a downturn 
in business related to COVID-19, it would no longer have any work for its employees.  A cashier previously 
employed at the coffee shop who is subject to a stay-at-home order would not be able to work even if he were 
not required to stay at home. As such, he may not take paid sick leave …That said, he may be eligible for state 
unemployment insurance…”

⎻ DOL further clarifies in a footnote that this is true even if the closure of the coffee shop was substantially caused by the shelter-
in-place order—whether it is because customers are staying at home and not going there so there is not enough work, or 
whether the order forced the coffee shop to close.
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What if We Already Provide Generous Time Off Benefits?

42

• EPSL and FMLA+ are on top of whatever you are already doing, or what 
state or local law already requires you to offer, or what you did prior to April 
1.

• As of April 1, employers were no longer permitted to require employees to 
use their existing, Company-provided paid time off banks before using paid 
FFCRA time (if they are eligible for FFCRA time).

• May allow an employee to use accrued leave during this time
• Allowing employees at 2/3 pay to “top off” to 100%?  No tax credit for the 

top off.
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What are the documentation requirements?

43
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Requiring Documentation of the Need for FFCRA Leave

44

• All Employees, EPSL or FMLA+ Leave: An employee must provide their employer documentation 
in support of EPSL or FMLA+ leave.  Such documentation must include a statement signed by the 
employee that contains the following information: (1) the employee’s name; (2) the date(s) for 
which leave is requested; (3) the COVID-19 qualifying reason for leave, and written support 
depending on the specific reason for leave (as detailed below); and (4) a statement representing 
that the employee is unable to work or telework because of the COVID-19 qualifying reason.

• An employer is required to retain all documentation for four years, regardless whether leave was 
granted or denied.  If an employee provided oral statements to support their request for paid 
EPSL or FMLA+ leave, the employer is required to document and maintain such information in its 
records for four years.

• A covered employer is required to post a notice explaining the provisions of the EPSL and FMLA+ 
(including employers who claim the small business exemption).
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Requiring Documentation of the Need for FFCRA Leave

45

Tax Credits:  In addition to the above, in order to claim tax credits from the Internal Revenue Service 
(IRS), an employer should to maintain the following records for four years:
• Documentation showing how the Employer determined the amount of EPSL and/or EFMLA leave paid to employees that are 

eligible for the tax credit, including records of work, telework and paid EPSL or EFMLA leave;

• Documentation to show how the employer determined the amount of qualified health plan expenses that the employer 
allocated to wages;

• Copies of any completed IRS Forms 7200 (Advance on Employer Credits Due to COVID-19) that the employer submitted to 
the IRS;

• Copies of the completed IRS Forms 941 (Employer’s Quarterly Federal Tax Return) that the employer submitted to the IRS or, 
for employers that use third party payers to meet their employment tax obligations, records of information provided to the 
third party payer regarding the employer’s entitlement to the credit claimed on IRS Form 941; and

• Any other documents needed to support its request for tax credits pursuant to IRS applicable forms, instructions, and 
information for the procedures that must be followed to claim a tax credit.

These documents should be retained for four years after the date the tax becomes due or is paid, whichever 
comes later, and should be available for IRS review.
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How Does a Business Pay for EPSL and FMLA+ Leave?

46

• The new law covers the cost of paid leave through reimbursable tax credits. Employers 
can start claiming these credits immediately. 

• But employers should be careful about claiming the credits if they also apply for a loan 
under the new Paycheck Protection Program. The Program offers forgivable loans to 
small businesses affected by Coronavirus-related shutdowns. Businesses cannot use 
loans from the Program to cover paid leave under the FFCRA. So businesses must be 
careful to keep paid-leave expenses separate from other payroll and related expenses.    
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BONUS EXAMPLES:  Protected, Concerted Activity

47

• Bonus Example 1:  Employee learns a co-worker has been diagnosed with 
COVID-19, and refuses to come to work, claiming concern for health.  What 
result? 

• Bonus Example 2:  Same facts, but employee decides to enlist co-workers to 
join him and refuse to work.  Does that change anything?    
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Federal 
Assistance

48
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Coronavirus Aid, Relief, and Economic Security Act (“CARES Act”)

49

• Passed & signed into law on March 27, 2020 -- $2.2 trillion relief bill

• Loan provisions

• Unemployment insurance expansion

• Payroll Tax Credit & Deferral

• Other Relief
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Loan Provisions

50

• Increase the government guarantee of loans made under Section 7(a) of the Small Business Act 
to 100%

• Define eligible businesses to include non-profits, sole proprietorships, self-employed individuals 
and firms with fewer than 500 employees per location.

• Include franchise businesses as eligible for relief

• Loans can be used for up to 2.5 months/$10 million in payroll support (salaries), paid sick or 
medical leave, insurance premiums and  existing mortgage, rent, and utility payments

• Maximum interest rate of 4% and waive some requirements such as personal guarantees

• Allow 6-month loan deferments

• To be administered by Small Business Administration
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Unemployment Assistance

51

• Pandemic Unemployment Assistance Program through December 2020 – up to 39 weeks of relief

• Covers individuals not traditionally eligible – self-employed, independent contractors, limited work 
history, others who are unable to work as a direct result of the pandemic
• Diagnosed with COVID-19

• Family or household member diagnosed with COVID-19

• Primary caregiver for child or household member diagnosed with COVID-19

• Primary caregiver for child or other family member unable to attend school or other caring facility as result of 
COVID-19

• Unable to work because of quarantine order, self-quarantine recommended by HCP, cannot start job or has 
had to quit because of COVID-19

• Primary breadwinner because head of household has died of COVID-19

• Individual’s place of employment is closed because of COVID-19
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CARES Act Unemployment Provisions

52

• Waiver of one-week waiting period

• Benefits = amount under state law +$600 for up to 4 months

• Funding to states for workshare programs

• State may impose requirements to qualify



© Littler Mendelson, P.C.  |  2020
Proprietary and Confidential

CARES Act Payroll Tax Credit & Deferral

53

• Refundable payroll tax credit of 50% of wages paid to employees during the COVID-19 
crises. 

• Businesses eligible
• Fully or partially suspended due to a COVID-19 shutdown order or
• Gross receipts declined more than 50% when compared to same quarter prior year
Businesses with < 100 employees, all employee wages qualify for the credit and to the first $10,000 of 
compensation paid to an eligible employee (including benefits) between March 13, 2020 and end of year
Businesses with > 100 employees, qualified wages are wages paid to employees when they are not 
providing services due to COVID-19 factors

• May also defer payment of employer share of Social Security tax on employee wages, to be made up over 
the next two tax years.



This information provided by Littler is not a substitute for experienced legal counsel and does not provide legal 
advice or attempt to address the numerous factual issues that inevitably arise in any employment-related dispute.

Although this information attempts to cover some major recent developments, it is not all-inclusive, and the 
current status of any decision or principle of law should be verified by counsel.    



Thank You!
VISIT PRIDESTAFF.COM TO CONTACT 

YOUR LOCAL OFFICE
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